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Mehsana
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way
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Revision application to Government of India:

(1)

P SR Yoo AATH, 1004 1 RT 37qF FE FATQ T AFTA B IR F garad G B
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry| of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi -
proviso

(i

110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
ko sub-section (1) of Section-35 ibid :
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n case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
factory or from one warehouse to ancther during the course of processing of the goods in a
or in storage whether in a factory or in a warehouse.




(c)

(1)
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In case of rebate of duty of excise on goods exported to any couﬁ'fljy or territory outside
India of on excisable material used in the manufacture of the goods which are exported
tq any country or territory outside India.
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i case of goods exported outside India export to Nepal or Bhutan"‘f‘ without payment of
Mty.
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(o]

redit of any duty allowed to be utilized towards payment of excise duty on final
oducts under the provisions of this Act or the Rules made there under and such order

i§ passed by the Commissioner (Appeals) on or after, the date appqinted under Sec.109
the Finance (No.2) Act, 1998.

i T Yo (i) Framrad, 2001 @ a9 @ offa RfafdE woy den gg-s § @ it #
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he above application shall be made in duplicate in Form No. EA-8 as specified under
ule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
e order sought to be appealed against is communicated and shall be accompanied by
tlvo copies each of the OIO and Order-in-Appeal. It should also be accompanied by a
py of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
-EE of CEA, 1944, under Major Head of Account.
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he revision application shall be accompanied by a fee of Rs._2007- where the amount
ijvolved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
tihan Rupees One Lac.

BT o] DERT IS Yed Td AaT B eIy i @ o onfier—
Appeal fo Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SeafaRed oReT 2 (1) & 3 A0 ATER @ el @ ade, o @ Avie § W gew,
FET Yo Ud Farew iy wrEmRee) @ oftew ael Gifdw, sgHeeg # 2 AT,
AT HaeT T ,ATUREATIR, I HETaTE -380004

Tl the west regional bench of Customs, Excise & Service Tax Appellate  Tribunal (CESTAT) at
2

“floor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.




S

he appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
rescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ccompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
s.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto o
ac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
hvour of Asstt. Registar of a branch of any nominate public sector bank of the place
Uhere the bench of any nominate public sector bank of the place where the bench of
ne Tribunal is situated. : '

2 5 ey & oY gt sl w1 wHRR B € @ Qs g9 9w & Y B o1 Jer
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(3)
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th case of the order covers a number of order-in-Original, fee for each O.1.0. should be
gaid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
fllled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- fqr each.
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Pne copy of applicatlon or O.1.0. as the case may be, and the order of the adjournment
. guthority shall a court fee stamp of Rs.6.50 paise as prescnbed under scheduled-| item
qf the court fee Act, 1975 as amended.

(5) @ﬁmWWﬁwmmMﬁmﬁmmmm%wmw
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rule_-s, 1982.

T Yo, DR SWEA Yodb (@ WAk e raeseiRee) @ ferdiel & e A
SeaAI(Demand) T8 &8(Penalty) BT 10% G& ST &1 HiRard & | greifs, 3R@as @@ S@r 10

s FAT g I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
994)

Fee1d 3cUTE Yo R FaraR & A, A &N "dged @ ART"(Duty Demanded)-
(i) (Section) @% 11D & Ted fauifa afyy;

. (i) forn srorg |erde e & i
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Fall
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T g :

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
he Appellate Commissioner would have to be pre-deposited, provided that the pre-
eposit amount shall not exceed Rs.10 Crores. It may be noted that the pre- -deposit is a

andatory condition for filing appeal before CESTAT. (Section 35 C (2A} and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) -

Under Central Excise and Service Tax, “Duty demanded” shall include:
(iv) amount determined under Section 11 D;
(v) amount of erroneous Cenvat Credit taken;
(viy amount payable under Rule 6 of the Cenvat Credit Rules

3 IS %ﬁmqm%wamwawwmmﬁmﬁaﬁmmmmw%
W 3 ol A gvs Rt @ @9 U5 & 10% YA W HY o Fne §

% L view of above, an appeal against this order shall lie before the Tribunal on payment of
%ol duty demanded where duty or duty and penalty are in dispute, or penalty, where

7 ﬁpﬁait sefope is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Cargo Motors
Piivate Limited, Near Janpath Hotel, Opposite RTO Office, Mehsana,
Glfijarat — 384 002 (hereinafter referred to as the appellant) against Order
in| Original No. 39/AC/MEH/CGST/20-21 dated 12-02-2021 [hereinafter
~veferred to as “/mpugned order’] passed by the Assistant Commissioner,
CGST, Division : Mehsana, Commissionerate : Gandhinagar [hereinafter

referred to as “adjudicating authority”).

2. Briefly stated, the facts of the case is that the appellant are holding
Sdrvice Tax Registration No. AAACC2744CST008 and are engaged 1n
poviding repair, reconditioning, restoration or decoration or any other
sifnilar services, of any motor vehicle. During the audit of the records of
the appellant for the period from April, 2016 to June, 2017 conducted by
tHe officers of Central GST Audit, Ahmedabad it was noticed that the
appellant had incurred security and legal expenses for workshop/unit and
availed cenvat credit of the service tax paid on such expenses. It was
further noticed that the appellant are providing taxable services as well as
cdrrying out trading activities (sale of spare parts, lubricants, vehicles etc.)
frpbm the said workshop/unit. It appeared that the security and legal
sqrvices availed by the appellant are common input services for providing
tqxable services as well as trading activities and they had not maintained
sdparate records for the receipt, consumption etc. of the common input
sqrvices received by them. Therefore, the appellant was liable for reversal

off proportionate cenvat credit in terms of Rule 6 (3D} of the Cenval Credit

Rules, 2004 (hereinafter referred to as the CCR, 2004).

2J1 As per Rule 2 (e) of the CCR, 2004, exempted services includes
sdqrvice on which no service tax is leviable under Section 66B of the

Finance Act, 1994. Trading of goods is one of the services listed in the

Negative List of Services as per Section 66D of the Finance Act, 1994,

| Fhrther, since trading activity is specifically included in the exempted
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o

mounting to Rs.3,09,615/-. The appellant was issued a Show Cause
Notice bearing No. VI/1(b)-195/Cargo Motors Pvt Ltd/IA/18-19/AP-61 dated
11.12.2019 seeking to recover the proportionate cenvat credit amounting
tb Rs.3,09,615/- under the proviso to Section 73 (1) of the Finance Act,
1994 read with Rule 14 (1) (i) of the CCR, 2004 along with interest under
oction 75 of the Finance Act, 1994 read with Rule 14 (1) (ii) of the CCR,

4 8

004. Imposition of Penalty was also proposed under Section 78 (1) of the
Hinance Act, 1994 read with Rule 15 (3) of the CCR, 2004.

o

4  The said SCN was adjudicated vide the impugned order and the

O

emand for service tax was confirmed along with interest. Penalty was
1so imposed under Section 78 (1) of the Finance Act, 1994 read with Rule
5 (3) of the CCR, 2004. |

jov)

p—t

4.  Being aggrieved with the impugned order, the appellant has filed the

hstant appeal on the following grounds

—

i. They are using the services mainly for providing taxable services.
The security service is used exclusively for providing workshop
services which is taxable.

ji. As per Rule 6 of the CCR, 2004, it is important to determine the

credit which are used for both exempted as well as taxable service .

and accordingly apply formula laid down in the rules. .

ili. Before going for any option under rule, it is important to determine

common credit which only come under formula of proportionate

reversal of credit. In the present matter, the audit party has not
verified facts but demanded reversal of credit based on nature of
transaction which is evident from the wording of the Audit Memo.

{v. There are so many transactions which attributes to available

common credit which has already been reversed or not claimed by

them. They have various transaction on which excise or service tax
has been levied and part of common credit like tools, machineries.

DMS expenses, Bank Charges etc. The formula applied required all




vy

vi1.

vill.

i
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input/input service to be considered rather than the credit claimed in
the service tax return.

The adjudicating authority has not discussed the factual aspect ‘of
the issue. They submit that they have tried to comply with the
provision of the act and have filed service tax returns regularly and
the taxable value has been shown correctly.

The credit claimed in the return is exclusively used for taxable
service and eligible for credit against output service.

They had no intention to evace the tax payment and have tried to
comply with the provision of the act based on their understanding
and claimed cenvat credit. They have never claimed credit which is
not eligible or wrongly taken. They rely on the judgment in the case
of Hindustan Steel Vs. State of Orissa — 1978 ELT (J159) wherein it
was held that penalty would not be ordinarily be imposed unless the
party obliged either acted deliberately in defiance of law or was
guilty of conduct contumacious or dishonest -or acted in conscious
disregard of its obliglations.

There is no suppression of fact and it is interpretation of provision of
act. They had claimed credit which 1s on record and was verified by

the audit team.

The appellant filed additional written submissions on 30/12/2021

rherein it was inter alia submitted that :

In terms of Rule 6 of the CCR, 2004 reversal of proportionate credit
is applicable only where common credit is availed. In the present
case they have not availed/utilized any such common credit like
telephone, mobile, professional fees, courier charge etc. Hence,
reversal on proportionate basis does not arise.

As per the rule, where eligible credit is identified separately and
utilized for the purpose, provision of proportionate reversal is not
applicable. They have availed credit applicable to workshop i.e.
security service and have maintained record of the credit. The
adjudicating authority has concluded that it is utilized for common

purpose, which is wrong and incorrect. The certificate of the service



F No.GAPPL/COM/STP/1389/2021

provider clarifies the purpose/mature of service and the same was

utilized for taxable service only.

6, Personal Hearing in the case was held on 28.12.2021 through virtual

ode. Shri Arpan Yagnik, Chartered Accountant, appeared on behalf of
the appellant for the hearing. He reiterated the submissions made in
appeal memorandum. He also submitted relevant documents as part of

adlditional written submission.

7] I have gone through the facts of the case, submissions made in the
Appeal Memorandum, submissions made at the time of personal hearing
ahd additional written submissions as well as material available on
récords. The issue before me for decision is whether the appellant are
linble to reverse proportionate cenvat credit in respect of the common
input service, i.e. Security Service, used for providing taxable service as

well as trading activity, which is not leviable to service tax.

711 1 find that the appellant are providing taxable services of repair,
r¢conditioning, restoration etc. of any motor vehicle from their workshop.
They are also engaged in trading of spare parts, lubricants, vehicles ete.
As per Rule 2 (e) of the CCR, 2004, exempted service includes a service on
which no service tax is leviable under Section 66B of the Finance Act.

1994. Trading of goods is covered in the Negative List of Services in terms

of Section 66D (e) of the Finance Act, 1994 and, therefore, the same is not

léviable to service tax. Accordingly, trading of goods falls within ambit of
gxempted services, and therefore, the appellant are not eligible to avail

cenvat credit in respect of the exempted service i.e. trading of goods.

.2 As per the provisions of Rule 6 (1) of the CCR, 2004, cenvat credit
dhall not be allowed on input services used for provision of exempted
dervices. The service provider has the option of either following the

procedure laid down in Rule 6 (3) of the Rules and pay an amount equal to

~deven percent of the value of the exempted services or reverse the credit

dalvulated in terms of Rule 6 (3A) of the CCR, 2004. I find that in the
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indtant case, the appellant have not followed the procedure set out in
either of the said rules and have not reversed any cenvat credit ayailed in
- regpect of common input services. It is the contention of the appellant that

the security service, which the department has alleged, was used for both
tagable and exempted services, was used exclusively for taxable services.
I find that the appellant have not come forward with any evidence to
sybstantiate their claim except for a certificate of the security service
pgovider. However, I am of the view that the so called certificate of the
sdrvice provider is not a valid evidence to substantiate the contention of

tHe service having been used only for provision of taxable services.

713 From the records, I find that the activity of the appellant involves
regpair, reconditioning, restoration etc. of any motor vehicle from their
workshop as well as sale of spare parts, lubricants, vehicles etc. There is
npthing on record to indicate that the trading of goods carried on by the
appellant is from a distinctly separate premises from that of the workshop

ftom where taxable services are being provided by them. The appellant

ve also not claimed that the trading of goods is being carried out by
them from a premises which is separate from the premises housing the
orkshop. Such being the case, I do not find any merit in the contention of
the appellant that the security service is being used only for provision of
thxable services from the workshop. I am, therefore, of the considered view
that the appellant are not eligible to avail cenvat credit in respect of the
ipput service used in exempted service i.e. trading of goods. Consequently,

they are liable to reverse the proportionate credit in terms of Rule
§(3)/(3A) of the CCR, 2004.

8. The appellant have also contended that penalty is not imposable on
them as there was no intention to evade payment of tax and that there
Was no suppression. I, however, do not find any merit in the contention of
the appellant. The appellant are registered with the service tax
lepartment and are paying service tax on the taxable services provided by
them and are also availing the facitity of cenvat credit. The provisions of

CR, 2004 do not leave any room for doubt regarding the inadmisstbility
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" of|cenvat credit in respect of the exempted services. However, rather than
complying with the provision of the CCR, 2004 and reversing that part of
thle cenvat credit attributable to the exempted services, the appellant
availed the cenvat credit even in respect of the exempted services. It was
oifly in the course of the audit of the records of the appellant that the
wrong availment of cenvat credit was unearthed. Therefore, I do not find

any infirmity in the imposition of penalty upon the appellant.

9. In view of the facts discussed herein above, I uphold the impugned

onlder and reject the appeal filed by the appellant.

10.  3rdYehe SaRT ot #hY 1S 37l &7 fATTRT 3T clieh § foham ST g |

The appeal filed by the appellant stands disposed off in above terms.
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