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(ctfitI)   gi<iHIRci
assed by Shri Akhilesh Kumar,Commissioner (Appeals)

rising   out   of  order-in-Origlnal   No.   39/AC/MEH/CGST/20-21   fas:   12.02.2021   issued   by
ssistant      Commissioner,      CGST&      Central      Excise,      Division      Mehsana,      Gandhinagar
ommissionerate

q5T  ilTT  qu  TfTTName & Addro83 Of the App®Ilant / Rcopondent

M/s Cargo  Motors  Private  Limited
Near Janpath Hotel, Opp RTO Office,
Mehsana

rfu  EH  ert@.ia  3TTdr  a  3Tch  37grF  tFiaT  a  al  qiT  EH  3TTed  t}  rfu  qQ7TRQTfa  ifla
iTffl € IHe]TT  3Tfrm  ch  3Tfli]  TIT  gTfla7uT  3ndiFT  Hi5a  tF¥

ny  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as the
be  against such order,  to the appropriate authority in the following way  :

ffl giv dr
application to Government of India:

i3iqTH q;as 3Tfrm,  1994 @ enTr 3Tan ffi miT TIT FFTdi t} ri ¥ pe H" al
a  Pap  tiir:±  t}  3jwh  gida]uT  3TTaiT]  3T€fti]  rfu,  a]iiiT  iTFTi¥,  faia  iiTTRI,  iTma
ch ifha, life th i]qi], dr nd, * fan : iioooi tfr @ an thfeT I

revision  application  lies to the  Under Secretary,  to the Govt.  of India,  Revision Application  Unit
of  Finance,  Department  of  Revenue,  4th  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
10  001  under Section  35EE  of the CEA  1944  in  respect of the following  case,  governed  by first
o sub-section  (1) of Section-35 ibid  :

qia  qfr  ETfi  t}  qFTa  ¥  qq  xp  ETf+q,iT  eni  a  fan  eTu5iiiii  IT  37iq  tFTwi  ¥  IT
a EFt- qugiiii{ fi qia a qfa gil ri ¥,  qT fan eTu5Tim " eTu€ii ¥ wi qE fan

i qT fan`` qusTim i a TTTtT di ffi t} ith * a I

nfacc::;0:rafT:+°Sosn:fwga°r°edhsorshee::tahneo|isesr%::junrg'ntht:a::.:rfsr:mofapfrao%t:srys,:°gaofwtahr:hg°ouosdes::t:

or in  storage whether in  a factory or in  a warehouse.
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a gTi;¥ fan nI  " qrfu q frm Fia tT¥ ar 7]iq S fch fi wh gas t5ia TTTtT w i3F]TFT
* far t} FFTa # ch `]Tm a qTF fan iTt= ar rfu * frm a I

case of rebate of duty of excise on goods exported to any country or territory outside
dia  of on excisable  material  used  in the manufacture of the goods which  are exported
any country or territory outside  India.

gas  qFT gTTfflrq far fin O]Tm a qT8{  (fro  FT `pFT al)  ffro fin iiTT Fit7 a I

case of goods  exported  outside  India  export to  Nepal  or Bhutan,` without  payment of
ty.

FF¥cha¥¥SS¥*fatalchrmapFT¥"T#ri*¥2riF98chrmqutF£

redit   of  any  duty   allowed   to   be   utilized   towards   payment   of  excise  duty   on   final
oducts under the provisions of this Act or the  Rules made there.under and  such  order
passed by the Commissioner (Appeals) on or after, the date appQinted under Sec.109
the  Finance (No.2) Act,1998.

<r€mFT  gas  (dTfro)  fiqFrqdi,  2Ooi  t}  fin  9  a  3trfu  faRE  5Tq3T  wh  ET-8  fi  d  rfu  S,

¥SfaFTrfe*#gffl%=¥"SIrng-$3Trchirqurm¥5_¥*rfu*ath¥*=
iS eneT a3ni-6  FTaiiT rfu rfu th an rfu I

he  above  application  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
ule,  9 of Central  Excise  (Appeals)  Rules,  2001  within  3  months from the date on which
e order sought to  be appealed  against is communicated and shall  be accompanied  by
o  copies  each  Of the  010  and  Order-ln-Appeal.  It should  also  be  accompanied  by a
py of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
-EE of CEA,1944,   under Major Head of Account.

3TriiFT  zB  HTer  ca  ffli7TT <tFT TtF  aiE  wi  ZIT  wh  t57T  an  wh  200/-tiro  ?=Tr5FT  tfl  ifflv  3fr{
`i`ct.i`cpH  TtF t]ia a caTi{T  a al  iooo/-    tfl  tan gmT a i3Trg I

he  revision  application  shall  be  accomp`anied  by  a  fee  of  Rs.200/-  where  the  amount
volved  is Rupees one Lac or less and  Rs.1,000/-where the amount Involved ls more        .
an Rupees One Lac.

an i3fflTFT gas Ta ch ¢i 3Trm iqFTfaTiRT t} rfu 3TtPrd:-
o Custom,  Excise,  & Service Tax Appellate Tribunal.

simFT gas 3rfffi,  1944 # €]iiT 35-@/35-¥ Ei 3trfe-

nder Section 358/ 35E of CEA,1944 an appeal  lies to :-

TR5fa  2  (1)  tF fi  qfflv  3Tgriv  t}  37iFTiIT  tft  3Tife,  3Tflch a  nd  S th gr,  tEN

gas qu tiiTT5{ 3TRE iHmfrfurm @ qfen en ffl,  3TFTiFTa $ 2nd5]rm,
9Ta]  ,3TertIT  ,faTquTJR,3i 6diGiq iG-380004

the west  regional  bench  of Customs,  Excise  &  Service Tax Appellate Tribunal  (CESTAT)  at
dfloor,BahumaliBhawan,Asarwa,Girdhar   Nagar,   Ahmedabad   :   380004.   in   case   of  appeals

her than as mentioned  in  para-2(i)  (a)  above.
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he  appeal  to  the  Appellate  Tribunal  shall  be  filed  in  quadruplicate  in  form   EA-3  as
rescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
ccompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
s.5,000/-and  Rs.10,000/-where amount of duty / penalty / demand / refund  is  upto  5
ac,  5  Lac to 50  Lac and  above  50  Lac respectively in the form of crossed  bank draft in
vour  of Asstt.  Registar  of  a  branch  of any  nominate  public  sector  bank  of the  place
here  the  bench  of any  nominate  public  sector  bank  of the  place where  the  bench  of
e Tribunal  is situated.

dFTfaen5ThfufedrfuiFEorHTanmatFTS¥Ir¥%alfinwhqtliFat¥=faTS¥¥Q7TngRFT#
ch TtF  3TtPrd  IT  an  fliq5ii ch vtF  3rriH fin i5TTt]T € I

case  of the order covers a  number of order-in-Original,  fee for each  0.I.0.  should
aid   in  the  aforesaid   manner  not  withstanding  the  fact  that  the` one  appeal  to  t
ppellant Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,
lled to avoid scriptoria work if excising  Rs.1  lacs fee of Rs.100/-fo`r each.

9as3Tfrm  1970  qaniTun  th  3T5q@-1  z}  3iwh  fachfir  fgiv, 3]qvyTv  i3ifFT  3TTha  "
3]TaiIT  aTrfi:erfa  fin  FTfen  a  3TTin  i `a  ped5  tfl  vip  rm  5.6.50  Pe  cr,irtliqlciq  gas

an dr rfu I
ne copy of application  or 0.I.0. as the case may be,  and the order of the adjournment
uthority shall   a court fee stamp of Rs.6.50 paise as prescribed  under scheduled-I  item
f the court fee Act,  1975 as amended.

3ir un FTFdi qir fin ed nd fan qft air aft ezTTiT 3TTrfu fin i5Tffl € ch th gas:
i3qTgr gas giv tw etch iq"Tfgiv (a5Tqffiitr) fin,  1982 i fffi € I

ttention in  invited to the rules covering these and other related matter contended in the
ustoms,  Excise & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

gr,  tEN  i3fflTH  gas  vF  itqTZFT  3Tma  RmarfeTERTflm,tg  qfaeron  t}  FFTa  fi
(Demand)  TIT  E5(penalty) ZFT  io8/o qF  aHT  a5rffl  3Tfaut  € iFiTifaJ,   3rfatFT  tr  aHr  io

{qp  € I(Section   35  F  of the  Central  Excise Act,1944,  Section  83  & Section  86  of the  Finance Act,

3Fma  QjEff  3tt{  chTEFT  aT  3iat, QTTfaiT  giv "rfu  rfu  rfu"(Duty Demanded)-

(seen.on) ds iiD aT aEH fa€ife  oftr;
fa" 7ii]iT ae a5ffa rfu rfu;
RE ife fan a7 fatFT 6 ai a€a ir lftr.

D   qE q? ai7T 'aiaa 3Ttha' a qEa q± aqT zfu BaaT #, 3TthFT' rfu ed a7 fau q±  QT* aaT fan
-%.

or an  appeal  to  be filed  before the  CESTAT,10%  of the  Duty &  Penalty confirmed  by
he  Appellate  Commissioner  would  have  to  be  pre-deposited,  provided  that  the  pre-
epo;it. amount shall  not exceed  Rs.10  Crores.  It may be noted that the pre-deposit is a
andatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the

entral  Excise Act,1944,  Section  83 & Section  86 of the  Finance Act,1994)        `

under Central  Excise and  Service Tax, "Duty demanded" shall include:

iu  3Tra

(iv)        amountdetermined  undersection  11  D;
(v)        amount of erroneous cenvat credittaken;
(vi)        amount payable under Rule 6 of the cenvat credit Rules.

a7 qfa. 3TtfrFT  qTffu ai qqer alf  qlas an7aT  giff ar aog farfu  a  F rfu far 7Tu  Qj5ffl aT

q{ ch{ ai# aitTa Cog farfu a E7F apB a7 i0% graFT v{ zfu en en  tl

view of above,  an appeal  against this order shall  lie  before the Tribunal on  payment oF
duty  demanded  where  d-uty  or  duty  and  penalty  are  in  dispute,  or penalty,  where
e  is  in  dispute."
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ORDER-IN-APPEAL

The   present   appeal   has   been   filed   by   M/s.   Cargo   Motor's

ivate  Limited,   Near  Janpath  Hotel,   Opposite  RTO   Office,  Mehsana,

jarat -384 002 (hereinafter referred to as the  appellant)  against Order

Original   No.   39/ACAIEH/CGST/20-21   dated   12-02-2021   [hereinafter

d  to  as  "I.Jxpng:mGc7 ordejy]  passed  by  the  Assistant  Commissioner,

ST,  Division  :  Mehsana,  Commissionerate  :  Gandhinagar  [hereinafter

d to as " adjudicating authoritj}'].

Briefly stated, the facts of the case is that the appellant are holding

rvice  Tax  Registration  No.  AAACC2744CST008   and  are  engaged  in

oviding  repair,  reconditioning,  restoration  or  decoration  oi.  any  other

ilar  services,  of any  motor vehicle.  During  the  audit  of the  records  of

e  appenant for the period from April,  2016  to June,  2017  conduct,ed by

e  officers  of  Central  GST  Audit,  Ahmedabad    it  was  noticed  that,  the

pellant had incurred security and legal expenses for workshop/unit ancl

ailed  cenvat  credit  of  the  service  tax  paid  on  such  expenses.  It  was

rther noticed that the appellant are providing taxable services as well as

rrying out trading activities (sale of spare parts, lubricants, vehicles etc.)

in  the  said  workshop/unit.   It  appeared  that  the   security   alld  legal

rvices availed by the  appellant are common input services for providing

xable services as well as trading activities and they had not maintained

parate  records  for  the  receipt,  consumption  etc.  of  the  common  inpiit

rvices received by them. Therefore, the  appellant was liable for reversal

proportionate cenvat credit in terms of Rule 6 (3D) of the  Cenval Credit

les, 2004 (hereinafter referred to as the CCR, 2004).

1      As  per  Rule   2   (e)  of  the   CCR,   2004,  exempted  services  Includes

rvice  on  which  no   service  tax  is  leviable  under  Section   668   of  the

nance  Act,   1994.  Trading  of goods  is  one  of the  services  listed  in  the

gative  List  of  Services  as  per  Section  66D  of  the  Finance  Act`   1994.

rther,  since  trading  activity  is  specifically  included  in  the  exemptecl

rvIces the  appellant  was  liable  to  reverse  proportionate  cenvat  credit
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Rs.3,09,615/-.   The   appellant   was   issued   a   Show   Cause

e bearing No. VI/1(b)-195/Cargo Motors Pvt Ltd/IA/18-19/AP.61  datecl

2019   seeking to  recover the  proportionate  cenvat credit  amoiuiting

3,09,615/-  under  the  proviso  to  Section    73  (1)  of the  Finance  Act,

read with Rule  14 (1) (ii) of the CCR,  2004 along with interest  undei'

n 75 of the  Finance Act,  1994 read with Rule  14  (1)  (ii)  of the  CCR,

Imposition of Penalty was  also proposed under Section 78  (1)  of the

nee Act,1994 read with Rule 15 \3) of the CCR, 2004.

The  said  SCN  was  adjudicated  vide  the  impugned  order  and  the

n service  tax  was  confirmed  along  with  interest.  Penalty  was

mposed under Section 78 (1) of the Finance Act,  1994 read with Rule

of the CCR, 2004.

Being aggrieved with the impugned order, the appellant has filed the

nt appeal on the following grounds :

They  are  using  the  services  mainly  for  providing  taxable  services.

The   security   Service   is   used  exclusively   for   providing   workshop

services which is taxable.

As  per  Rule  6  of the  CCR,  2004,  it  is  important  to  determine  the

credit which  are  used for  both  exempted  as  well  as  taxable  service

and accordingly apply formula laid down in the rules.

Before  going for any option under rule, it is important to  determiiie

common  credit  which  only  come   under  formula  of  proportionate

reversal  of  credit.  In  the  present  matter,  the  audit  party  has  iiot

verified  facts  but  demanded  reversal  of  credit  based  on  nature  of

transaction which is evident from the wording of the Audit Memo.

There   are   so   many   transactions   which   attributes   to   available

common  credit  which  has  already  been  reversed  or  not  claimed  by

them.  They have  various transaction on which excise  or  service  tax

has  been  levied  and  part  of common  credit  like  tools,  machineries`

DMS  expenses,  Bank  Charges etc.  The formula  applied  required all
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input/input service to be considered rather than the credit claimed in

the service tax return.

The  adjudicating  authority  has  not  discussed  the  factual  aspect  of

the  issue.  They  submit  that  they  have  tried  to  comply   with  the

provision of the  act and have  filed service  tax returns regularly  ancl

the taxable value has been shown correctly.

The  credit  claimed  in  the  return  is  exclusively  used  for  taxable

service and eligible for credit against output service.

They  had  no  intention  to  evade  the  tax  payment  and  have  tried  to

comply  with  the  provision  of the  act  based  on  their  understanding

and claimed cenvat credit.  They have  never claimed  credit  which  is

not eligible or wrongly taken. They rely on the judgment in the case

of Hindustan Steel Vs.  State of Orissa -1978 ELT (J159) wherein it

was held that penalty would not be ordinarily be imposed unless the

party  obliged  either  acted  deliberately  in  defiance  of  law  or  was

guilty  of  conduct  contumacious  or  dishonest  or  acted  in  conscious

disregard of its obligations.

There is no suppression of fact and it is interpretation of provision of

act. They had claimed credit which is on record and  was verified  by

the audit team.

The  appellant  filed  additional  written  submissions  on   30/12/2U21

ein it was inter alia submitted that :

In terms of Rule  6 of the  CCR,  2004 reversal of proportionate  credit

is  applicable  only  where  common  credit  is  availed.  In  the  present

case  they  have   not  availed/utilized  any   such  common  credit  like

telephone,   mobile,   professional   fees,   courier   charge   etc.   I-Ience,

reversal on proportionate basis does not arise.

As  per  the  rule,  where  eligible  credit  is  identified  separately  ancl

utilized  for  the  purpose,  provision  of proportionate  reversal  is  not

applicable.   They   have   availe.d   credit   applicable   to   workshop   i.e.

security   service   and  have   maintained   record   of  the   credit.   The

adjudicating  authority  has  concluded that  it is  utilized  for  common

purpose,  which is wrong and incorrect.  The  certificate of the  service
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provider  clarifies  the  purpose/nature  of  service  and  the  same  was
utilized for taxable service only.

Personal Hearing in the case was held on 28.12.2021  through viL.tufll

Shri Arpan Yagnik,  Chartered Accountant,  appeared  on  behalf of

appellant  for  the  hearing.  He  reiterated  the  submissions  macle  in

eal  memorandum.  He  also  submitted  relevant  documents  as  part  of

itional written submission.

I have  gone  through the facts of the case,  submissions  made  in the

3al Memorandum,  submissions  made  at the  time  of personal  hearing

additional   written   submissions   as   well   as   material   available   on

rds.  The  issue  before  me  for  decision  is  whether  the  appellant  are

e  to  reverse  proportionate  cenvat  credit  in  respect  of  the  common

t  service,  i.e.  Security  Service,  used  for  providing  taxable  service  as

s trading activity, which is not leviable to service tax.

I  find  that  the  appellant  are  providing  taxable  services  of  repair,

ditioning,  restoration etc.  of any  motor vehicle from  their workshop.

are  also  engaged  in  trading  of spare  parts,  lubricants,  vehicles  etc.

er Rule 2 (e)   of the CCR, 2004, exempted service includes a service on

no  service  tax  is  leviable  under  Section  668  of  the  Finance  Act.

Trading of goods is covered in the Negative List of Services in terms

)ction 66D (e) of the Finance Act,  1994 and, therefore,  the same is not,

ble to  service  tax. Accordingly,  trading of goods falls  within  ambit of

lpted  services,  and  therefore,  the  appellant  are  not  eligible  to  avail

at credit in respect of the exempted service i.e. trading of goods.

As  per  the  provisions  of Rule  6  (1)  of the  CCR,  2004,  cenvat  credit

.I  not  be   allowed  on  input  services  used  for  provision  of  exemptecl
rices.   The   service   provider   has   the   option   of  either   followiiig   the

)edure laid down in Rule 6 (3) of the Rules and pay an amount equal to

in percent of the  value  of the  exempted  services  or  reverse  the  crecht

ulated  in  terms  of Rule  6  (3A)  of the  CCR,  2004.  I  find  that  in  the
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nt  case,  the  appellant  have  not  followed  the  procedure  set  out  in

of the said rules and have not reversed any cenvat credit availed in

ct of common input services.  It is the contention of the appellant that

rity service, which the  department has  alleged, was used for both

le  and  exempted  services,  was  used  exclusively  for  taxable  services.

that  the  appellant  have  not  come  forward  with  any  evidence  to

tantiate  their  claim  except  for  a  certificate  of  the  security   set.v]cc

ider.  However,  I  am  of the  view  that  the  so  called  certificate  of the

Ce provider  is  not  a  valid  evidence  to  substantiate  the  contention  of

ervice having been used only for provision of taxable services.

From  the  records,  I  find that the  activity  of the  appellant  involves

ir,  reconditioning,  restoration  etc.  of  any  motor  vehicle  from  their

[shop  as well as  sale  of spare  parts,  lubricants,  vehicles  etc.  There  is

ing on  record to  indicate  that  the  trading of goods  carried  on  by  the

)1lant is from a distinctly separate premises from that of the workshop

where  taxable  services  are  being  provided  by  them.  The  appellant

}  also  not  claimed  that  the  trading  of  goods  is  being  carried  out  by

from  a  premises  which  is  separate  from  the  premises  housing  the

hop. Such being the case, I do not find any merit in the contention of

ippellant that the  security  service  is being used only  for provision of

ble services from the workshop. I am, therefore, of the considered view

the  appellant are  not eligible  to  avail cenvat credit  in  respect  of the

service used in exempted service i.e.  trading of goods.  Consequently,

are   liable   to   reverse   the   proportionate   credit   in   terms   of  RulL.

(3A) of the CCR, 2004.

The  appellant have also contended that penalty is not imposable  on

as there  was  no  intention  to evade  payment  of tax  and  that  there

o suppression. I, however,  do ;lot find any merit in the contention of

appellant.    The    appellant    are    registered    with    the    service    tax

tment and are paying service tax on the taxable services provided b.v

and are  also  availing the  facitity  of cenvat credit.  The  provisions of

2004 do  not leave  any room for  doubt regarding the  inadmissibility

®
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cenvat credit in respect of the exempted services.  However,  1.ather than

plying with the provision of the  CCR,  2004  and reversing  that part of

cenvat  credit  attributable  to  the  exempted  services,   the   appellant

ailed the  cenvat credit even in respect of the exempted  services.  It was

ly  in  the  course  of  the  audit  of  the  records  of the  appellant  that  the

W ong availment of cenvat credit was unearthed. Therefore,  I  do  not find

y infirmity in the imposition of penalty upon the appellant.

In view  of the  facts  discussed herein  above,  I  uphold  the  mipugnec[

der and reject the appeal filed by the appellant.

3Tflwhapi{TalEfrTB3TtPrFTFTffro3qtraastrfinaii]Tgl

The appeal filed by the appellant stands disposed off in above terms,

ffil`e:
Commissioner (Appeals)

tested:

u=
.Suryanarayanan. Iyer)
perintendent(Appeals),
ST, Ahmedabad
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Mehsana, Gujarat -384 002
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Commissionerate : Gandhinagar
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1.  The Chief Commissioner, Central GST, Ahmedabad Zone.
2.  The Commissioner, CGST, Gandhinagar.
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uard File.
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